
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:-   Smti S. Bhuyan, AJS 

  Additional Session Judge, Bilasipara 

Session Case No- 62 of 2008 

u/s 448/302/34 IPC 

STATE 

Versus 

1. Dagu Mondal Sk.  

S/O Lt. Minnot Ali 

2. Munshi Sk. 

S/O Lt. Toher Ali Sk. 

3. Jomer Ali, 

S/O Lt. Fazal Rahman 

4. Sumar Ali  

S/O Lt. Fazal Rahman 

5. Abul Hussain 

S/O Lt. Taher Ali  

6. Kujrat Ali 

S/O Lt. Toser Uddin Sk. 

7.  Moydan Ali 

S/O Lt. Toher Ali Sk. 

8. Josmat Ali  

S/O Lt. Toher Ali Sk. 

9. Josim Uddin Sk. 

Lt. Toser Uddin SK. 

All 9 are R/O vill- Arearjhar Pt II (Chackchaka) 

PS- Chapar, Dist- Dhubri, Assam 

10. Omar Ali  

S/O Lt. Abul Hussain 

11.  Mohiruddin  

S/O Lt. Abul Hussain  
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Both 2 are R/O vill- Alubhui 

PS- Kokrajhar, Dist- Kokrajhar, Assam  

12. Hanif Ali, 

S/O Lt. Ilfaz Ali 

R/O vill- Puthimari Pt V 

PS- Chapar, Dist- Dhubri, Assam  

                              Accused persons 

(Committed by Smt. B. Tripathi, then learned SDJM (M) Bilasipara in GR (Chapar) 

case No- 54/2000 u/s 147/148/149/448/302  I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-   Mr. Gias Uddin Ahmed, Advocate. 

Date of institution of the case    :- 13-05-2000 

Date of commitment            :- 25-06-08 

Date of Framing charge          :- 29-04-09 

Date of prosecution evidence   :-  29-08-12, 01-07-13, 28-08-15, 22-09-15 

          16-10-15, 29-02-16, 07-10-16, 13-11-16 

          18-07-17, 20-02-18 

Statement of accused recorded on  :- 28-03-18 

Date of Argument                       :- 05-03-19, 19-03-19, 20-03-19, 02-04-19 

Judgment delivered                 :- 05-04-19 

JUDGMENT 

Prosecution Case 

1. Prosecution case as unfurled from exhibit 4 ejahar is that one Akkabar Ali 

lodged written ejahar before O/C Chapar PS on 13-05-2000 inter alia citing that  on 

12-05-2000 at about 01.00 am (night hour) accused persons Taher Ali, Jasmat Ali, 

Abul Sk, Moidan Ali, Munshi Sk, Jahir Ali, Kujrat Ali, Khalil Sk, Dagu Sk, Hanif Ali, 

Amar Ali, Mohar Ali, Jomer Ali  and Sumer Ali criminally trespassed into the house of 
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his brother Ramjan Ali, called Ramjan and when Ramjan came out from his house, 

accused persons after gheraoing him, gave fist blow and attacked with lathi and 

when Ramjan Ali fell down on the earth, accused Taher Ali( since deceased) 

instructed others to finish Ramjan‟s life and thereafter Ramjan was given dao blow 

and when family members of Ramjan made hue and cry, neighboring people arrived 

at the place of occurrence , accused persons run away from the place of occurrence  

immediately leaving dead body at the place of occurrence. 

Investigation 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

informant Akkabar Ali registered a police case vide no Chapar police case No. 

54/2000 under section 147/148/149/448/302 I.P.C. and SI Sadhan Biswas was 

entrusted to conduct the investigation of the case and after completion of 

investigation IO submitted charge sheet against the accused persons named herein 

above u/s 147/148/149/448/302 IPC. 

Committal 

3. On receipt of the charge sheet, then Ld. SDJM (M) Bilasipara, took 

cognizance and after furnishing necessary copies to accused persons committed the 

case before the Learned. Sessions Judge, Dhubri for trial. 

Charge 

4. Ld. Session Judge, Dhubri after hearing learned counsel for both sides and 

perusal of material on record framed charge u/s 448/302/34 IPC against the 

accused persons Josmat Ali, Abul Sk, Moidan Ali, Munchi Sk, Jasim Sk, Khalil Sk ( 

since deceased), Taher Ali( since deceased), Kurjat Ali, Dagu Sk, Omar Ali, Mahar 

Ali, Jamir Ali, Samar Ali and Hanif Ali and when charges read over and explained to 

the accused persons they pleaded not guilty and claimed to be tried. After framing 

of charges, Learned Session Judge, Dhubri made over the case to this court for trial. 

At the time of trial learned defence counsel pointed the typing error in the formal 

charge head form that in place of word „Ramjan‟, word „Akbar‟ is written after the 

word „house‟ so after perusal of the ejahar and material on record and after hearing 

learned Addl P.P and learned defence counsel as word „Ramjan‟ has to mentioned 

and written in place of Akbar which is a typing error, the same is rectified.  

 

 



4 | P a g e  

 

Trial 

5. In order to prove the prosecution charges against the accused persons, 

prosecution adduce evidence of all together 8 number of witnesses and exhibited     

7 no of documents. PW-1 Dr. N. A Ahmed (M.O), PW-2 Musst. Dolymon Bewa, PW-3 

Akkabar Ali, PW-4 Juran Ali, PW-5 Tahazuddin Sk. @ Tahaj Ali, PW-6 Delshad Ali, 

PW-7 Najira Bibi and PW-8 Sadhan Chandra Biswas ( I.O). Ext-1 Dead body challan, 

Ext-2 PM report, Ext-3  Statement of PW-5 recorded u/s 164 Cr.P.C, Ext-4  Ejahar, 

Ext-5  Statement of PW-2 recorded u/s 164 Cr.P.C, Ext-6 Inquest report and Ext-7 

charge sheet.  After closure of the prosecution evidence, statement of the accused 

persons recorded u/s 313 Cr.P.C. Accused plea is total denial, however declined to 

adduced evidence in support of the plea of denial. 

 

6.                        POINTS FOR DETERMINATION:- 

 

i) Whether present accused persons on 13-05-2000 at Borghola under 

Chapar PS in furtherance of common intention committed house trespass 

by entering into the house of Ramjan Ali armed with dao, kala, lathi and 

deadly weapons etc.? 

ii) Whether present accused persons on 13-05-2000 at Borghola under 

Chapar PS in furtherance of common intention committed murder of 

Ramjan Ali by intentionally causing the death of Ramjan Ali? 

 

ARGUMENT 

7. It has been argued by the Ld. Addl. P.P that prosecution by adducing 

evidence of all the witnesses of the case established the fact that it was accused  

Jasmat, Moidan with other accused persons after gheraoing deceased Ramjan 

assaulted him with sharp weapon, dao, dagger, lathi, fala etc. and caused his death 

and injury sustained by the injured on his left side of the body caused his death and 

ocular evidence and medical evidence prove the fact that deceased was murdered 

by accused persons and it is case of culpable homicide amounting to murder and 

prosecution beyond all reasonable doubt fairly able to bring home prosecution 

charges against the accused persons. 

8. Refuting the same ld. defence counsel made submission that there are sharp 

differences in the medical and ocular evidence and though PW-4 and PW-5 stated 

that two accused persons gave blow on left chest and abdomen of the deceased 

Ramjan Ali but PW-1 Dr. N. A Ahmed sharply differ their evidence and therefore 
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medical evidence is not consistent with the ocular evidence. He further submitted 

that there was no source of light and when there was no source of light at the place 

of occurrence, identification of the culprit at the dark night does not possible when 

face covered with mask and prosecution failed to bring home, how PWs could 

identify the accused on the dark night and that has not brought up by the 

prosecution the identification of the accused in real term does not took place and 

the claim of identification is not believable. He further submitted that in the ejahar it 

is stated that hearing hue and cry, several neighboring people were arrived at the 

place of occurrence and cross examination of PWs also pointed there were several 

houses present at the place of occurrence but none of the independent persons and 

not a single neighboring people were examined by the IO and none had seen the 

accused persons fleeing from the place of occurrence, that being so, story narrated 

by the PW-4 and PW-5 is not at all believable. He submitted PW-2 Dolymon Bewa,  

the wife of deceased Ramjan resile from her earlier statement and she was declared 

hostile by the prosecution and her evidence dos not disclose the trespassing of the 

accused persons into her compound and house and attacking her husband and 

killing him in their courtyard.  

9. He further submitted deceased Ramjan Ali had three wives but police did not 

examine the other two wives, daughter in law and other grandchildren of deceased 

Ramjan Ali, though family of Ramjan Ali consist of 19 persons. He further submitted 

prosecution did not examine Atar Ali. According to PW-1, it was Atar Ali who 

informed him about the incident. So, how Atar Ali came to know about the incident 

and whether Atar Ali informed about the incident on the night of incident is also not 

established.  He submitted that prosecution even not adduce the evidence of Babur 

Ali who according to prosecution witness prevented Delshad to come at place of 

occurrence. So the fact that Babur Ali prevented Delshad from coming to the place 

of occurrence has not been proved. Ld. defence counsel further submitted there 

was dispute and deceased and his relatives were involved in murder, dacoity, 

extortion, robbery case and as accused persons are restraining them in committing 

the crime in their area, so PW-1 who is one of the accused in Akbar and Anowar 

murder case wrongly implicated accused persons in the murder incident of Ramjan 

Ali out of enmity. He further submitted the statement of PW-3, PW-4 and PW-5 

clearly pointed they falsely implicated accused Jasmat because PW-3, PW-4, PW-5 

and PW-6 were also accused in Anowar and Akbar murder case.  

10. He further submitted that PW-5 Tahajuddin claimed himself as an eye 

witness but he does not know whether Juran (Pw-4) was present at the place of 



6 | P a g e  

 

occurrence or not on the night of incident. PW-4 Juran Ali also claimed that he had 

witness the incident but if PW-4, PW-5 both are present at the place of occurrence 

when incident was took place, perhaps both of them would have seen each other. 

He further submitted area where Ramjan Ali‟s house situated is hilly forest area, 

covered with big tress and when night was dark and there was no light present in 

the house of the deceased and no electricity in the village, assailant came covering 

their face with mask the identification of the accused is not established. In support 

of his argument ld. defence counsel relied decisions of State of U.P vs. Garibuddin 

alias Garibuddin & Ors 2012 CrLJ 772; State of Rajasthan Vs Bhanwar Singh 2005 

SCC ( Cri) 73; Mehtab Singh and Another Vs State of Uttar Pradesh 2010 (1) SCC ( 

Cri) 1185; Prem Narain and Another Vs. State of Madhya Pradesh 2010 (3) SCC ( 

Cri) 577;  State of Karnataka Vs Ramanjanappa and Others 2002 SCC ( Cril) 59;  

Bipin Ghatowar Vs. State of Assam and other 2018 CrLJ 3201; Toran Singh Vs State 

of MP 2002 SCC ( Cri) 1377. 

PROSECUTION EVIDENCE 

11. PW-1 Dr. N. A. Ahmed is medical officer. He deposed on 14-05-2000 he was 

posted at Dhubri Civil Hospital as Medical and Health Officer-1. On that day under 

reference Chapar PS case no. 54/2000 and vide dead body challan Ext-1 he had 

conducted post mortem examination on the dead body of Ramjan Ali and during 

examination found i. one deep cut injuries over left chest extending from left supra 

Clevicular region extending to 2nd costal margin size- 8” X 2” peritoneal cavity ii. 

One penetrating injury 2” X 1” over right upper abdomen prolapsed loops of 

intestine iii. Another penetrating injuries left loin posterior communicated with the 

injury no. 2 and during examination internal organs of the dead body were found 

pale also there was fracture over left 1st and 2nd ribs. There was haemo thorox in 

left chest. There was cut injury on upper lobe of left lung, there was also haemo 

peritoneum and multiple intestinal contents. According to his opinion deceased 

Ramjan died due to shock and hemorrhage as well as multiple cut injuries over left 

chest and abdomen sustained by the deceased. The injury described were ante-

mortem in nature. In cross he stated the injuries may be caused by using some 

weapons. He did not mention in post mortem report whether the injuries were 

horizontal or vertical. He stated the injury no. 3 may be the result of injury no. 2. 

He stated after sustaining the injuries mentioned in the post mortem report, a man 

can survive for few minutes to few hours.  

12. PW-2 Dolymon Bewa deposed she does not know the accused persons. On 

the day of incident at the relevant point of time some persons came to her house 
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and called her husband and at that time she was sleeping. Her husband woke up 

from sleep and thereafter she heard cries from her son. Accordingly she woke up 

and found her husband was lying on the ground. She deposed after the incident she 

was brought to the court by the police and Magistrate recorded her statement u/s 

164 Cr.P.C and she put her thumb impression in the said statement. PW-2 is 

declared hostile by the prosecution. In cross by prosecution she stated during 

investigation she told before police that “yesterday night at about 12.00- 01.00 am 

her son Sahaj Uddin told his father that police personnel called him and when both 

of them opened the doors, then two persons wearing police dress dragged her 

husband to the courtyard of the house and started to beat him. In the meantime 

persons belong to village Chokchoka Jasmat Ali, Moidan Ali, Munchi Sk, Abul 

Hussain, Khalil Sk and Monjit Sk and another Rahij of Kherdubi village came and 

started to assaulted her husband. She denied during investigation she told before 

police that accused Rahij inflicted blow on the person of her husband by sword and 

Jasmat Ali inflicted blow on the abdomen of her husband with fala and remaining 

accused persons inflicted blow on the person of her husband by lathi and dagger; 

she knew entire incident and accordingly she narrated occurrence before the I.O 

and Magistrate and at present on being influenced by the accused to save them 

from the case, she deposed falsely. In cross by defence she stated at that time 

her husband had another wife namely Mamotaj. On the day of incident she was 

sleeping in a room and other wife and her husband were sleeping in another room. 

She stated they have got separate house and she was sleeping along with her kids. 

She stated it was dark night and it was hillock area and there are trees in and 

around her house. She stated she did not see the incident. She stated her husband 

had six brothers and her husband along with brothers were entangled in connection 

with a numbers of murder and dacoity cases. She stated the house of Akkabar Ali is 

situated at a distance of ½ mile from her house.  

13. PW-3 Akkabar Ali is the informant of the case. He deposed incident occurred 

about 15 years back and he resides in a different house and his brother Ramjan Ali 

resides in another house. He deposed his house is situated ½ km away from the 

house of his brother Ramjan Ali. On the day of incident at about 12 O‟ Clock night, 

one Atar Ali of their village came to his house and called him. Atar Ali told him that 

his elder brother Ramjan Ali was killed by some persons. Hearing the same he 

rushed to the house of his brother Ramjan Ali and upon reaching his house, he saw 

dead body of Ramjan Ali was lying in his compound and by that time, his brother 

already died. He deposed he saw huge and long cut mark of sharp weapon on the 
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body of his brother and it starts from the shoulder to his waist. There were also 

other stab injury marks on the body of his brother and blood was oozing out from 

the body of his brother Ramjan. He deposed when he reached house of Ramjan Ali, 

the family members and his brother were crying and son of deceased told him that 

accused Jasmat, Dagu Sk., Khalil Sk., Jamir Ali and many others had killed the 

deceased. He deposed on the next day at morning time, he lodged the case against 

the accused persons and he put thumb impression in the ejahar. He deposed ejahar 

was written by one scribe and ejahar was written as per his instruction. He deposed 

next day morning police visited their house and recorded their statements. He 

further deposed son of Ramjan Ali namely Juran Ali and Tahajuddin had seen the 

incident and they also told him about the incident. In cross he stated house of 

deceased is situated on the northern side of his house. The house of Atar Ali is 

situated less than ½ km away from his house. He stated Atar Ali went to his house 

alone and Atar Ali came to the house of Ramjan Ali. He stated at the time of 

incident, there was no electricity at the house of Ramjan Ali. He stated no accused 

persons trespassed into his house and he did not see the occurrence of the incident. 

He stated deceased has two wives namely Dolymon and another is Madari. He 

stated they were six brothers. Mazid was also his brother and he was murdered by 

the party of Rahij. He stated he, his elder brother Ramjan Ali, Juran Ali, Tahej Ali, 

his brother Nijam Ali, Abdul Mazid, Hanif, Barek Ali and many others are accused in 

murder case of Ali Akbar and Anowar. He stated he did not mention in the ejahar 

that he heard the names of accused persons from the son of Ramjan Ali. He stated 

the night was dark and he alone went to the place of occurrence when he came to 

know about the incident. He stated apart from deceased, none of the inmates of the 

deceased were injured. He stated his 3 brothers were murdered and after the death 

of Ramjan, Rahijuddin was also murdered. He denied Atar Ali did not inform him 

about the incident; he falsely stated the name of accused persons; he stated the 

name of Atar Ali since he is no more; since accused Jasmat used to prevent them 

for committing their mis deeds that‟s why the case has been lodged against the 

accused Jasmat Ali.  

14.  PW-4 Juran Ali deposed complainant is his uncle and he knows all the 

accused persons. He deposed incident occurred about 15 years ago at night. On the 

day of incident, he went for fishing and it was moon light night. He returned back 

home after fishing at night about 12 O‟ Clock and thereafter he went for sleeping. 

His father and other family members were sleeping. After about one hour, some 

people came to their campus and they were calling his father. When people were 
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calling his father, his father got up from bed and went out. He and his other family 

members also got up. After getting up, they saw all accused persons in their 

compound and accused persons were armed with sharp weapons. He deposed 

accused Jasmat Ali armed with sharp dao had assaulted & hit his father on his 

shoulder and chest. His father immediately fell down. Thereafter accused Jasmat Ali 

inflicted a huge blow on the shoulder and chest on his father and his father 

sustained deep cut injuries. There was profuse blood oozing from the body of his 

father and his father immediately died on the spot. He deposed accused Moidan Ali 

stabbed on the abdomen of his father by a sharp cutting dagger, accused persons 

gheraoed his father while killing him, all the accused persons surrounded them and 

their house and out of fear they could not raise any hue and cry. He deposed after 

killing of his father, accused persons left their house. Thereafter, they raised hue 

and cry and neighboring people arrived there and police was also informed. He 

deposed he saw all the accused persons killing his father and incident occurred in 

the moon light and he saw all the accused persons at the place of occurrence. In 

cross he stated he along with his brother Tahajuddin, his deceased father Ramjan 

Ali, his uncle Akkabar Ali and other two uncles Abdul Mazid, Ajit Ali and many others 

are accused in Ali Akbar and Anowar Hussain murder case. He stated Dolymon Bibi 

is his mother. Mamataz Bibi and Madari Bibi are also his mothers. He stated he did 

not go to the house of Akkabar Ali on that night. None of the accused trespassed 

into the house of Akkabar Ali. He stated his father had 5 brothers namely Akkabar 

Ali, Babur Ali, Bahej Ali, Nijam Ali and Abdul Mazid. He stated his house is situated 1 

½ km away from the house of informant. He stated on the day of incident there 

was no electricity connection in their village and he was at Dhirbeel and their village 

situated at hilly area. He denied he did not made statement before police that two 

persons wearing police uniform came to his house and called his father; his father 

had enmity with many peoples; accused persons did not criminally trespass into 

their house; he does not know who had killed his father; accused persons did not 

kill his father.  

15. PW-5 Tahajuddin Sk. @ Tahaj Ali deposed informant is his uncle and 

deceased was his father. He deposed incident occurred at night at about 12 O‟ 

clock. On the day of incident at night, he was sleeping in the verandah of their 

house. At that time, two accused persons wearing police dresses came to their 

house and asked him to call his father. Accordingly, he called his father. When his 

father came out from his room, two accused persons pushed his father, other 

accused persons were waiting nearby. They all came towards his father and were 
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armed with sharp weapons. His father fell down on ground on being pushed and at 

that time accused Jasmat Ali assaulted and hit his father by a dao. Accused Jasmat 

Ali inflicted huge blow on the shoulder of his father and his father sustained deep 

cut injury. Accused Moidan Ali stabbed his father. He deposed profuse blood oozing 

out from the body of his father and his father died immediately. He deposed he saw 

the entire incident. The other accused persons were surrounded his father and them 

and therefore they could not raise hue and cry at that time out of fear. He deposed 

after killing his father, all the accused persons left their house. Thereafter 

neighboring people came. Police also came and took the dead body for post mortem 

examination. He deposed later on his uncle lodged ejahar and after lodging of the 

case he was produced before the Magistrate wherein he made his statement vide 

Ext-3. In cross he stated his house is situated far away from the place of 

occurrence and house of his deceased father. He stated he did not go to the house 

of informant to inform about the incident. Their village is situated at hilly forest area 

and about 300 families were living. He stated there were three houses in their 

family. He is living separately and his father was living with his two wives. He stated 

he was in jail hajot in theft case in the month of March, 2016 and about 7 years 

back he was in jail hajot for three months in a rape case filed by Dilruba Khatun. He 

stated accused persons were wearing police dress and black cape on their head and 

wearing mask on their face. He stated he was sleeping in the veranda of his house 

and he did not see from where accused came. He stated no material was seized 

from his house by police and no any lamp, light was there. He stated he did not 

mentioned about the dao before the police and he also did not stated before the 

Magistrate that Jasmat assaulted with dao. He stated he did not see how accused 

persons left the place of occurrence and he did not tell about the incident to anyone 

on that night or on next day or thereafter. He denied he along with his family 

members including his father, brother was involved in highway robbery case; 

accused has not killed his father; his father is an alleged dacoit.  

16.  PW-6 Delshad Ali deposed incident was took place about 15/16 years back 

at about 02.00 am at night time in the house of deceased Ramjan Ali and the place 

of occurrence is adjacent to his house. He deposed at the time of incident he was 

sleeping in his house and at that time he heard hue and cry in the house of 

deceased and he tried to go to the place of occurrence but one Babul Ali told him 

not to go there. Some unknown person focused torch light on his face and due to 

fear he returned back to his house. After 10/15 minutes he again came out from his 

house and saw that Ramjan Ali was lying in front of his door. He deposed he saw 
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cut injuries on his chest and shoulder and Ramjan was lying dead. In cross he 

stated deceased Ramjan Ali was his uncle.  Near the house of deceased there are 

house of Basur Ali, Mafiz, Bahez Ali, Sohid Ali, Amzad Ali, Lalchand Ali and many 

others.  There is a national highway on the southern side of the house of Ramjan Ali 

which runs to Alubhui. He stated he also an accused in a murder case of Anowar 

and Ali Akbar and deceased Ramjan and his brothers are also accused in that 

murder case. He stated he did not see the incident and he does not remember 

whether he told before police that Babur Ali resisted him for going to the place of 

occurrence and after 10/15 minutes again he went to the place of occurrence and 

found deceased lying in front of the door. He denied they are gang of dacoits of the 

area and they are involved in many murder case and the high way robbery case.  

17. PW-7 Najira Bibi deposed she knows the complainant Akkabar and deceased 

Ramjan Ali but she doesn‟t know the accused persons. She deposed she heard that 

Ramjan Ali was murdered at his house. PW-7 was declared hostile by the 

prosecution. In cross by prosecution she denied she made statement before the 

police that “Last night( on the day of incident) her husband was not present at their 

house and he went to Chok Choka village and she was present alone with her 

children and while she was sleeping with her children someone called her husband  

when they called for 3 /4 times and pushed the door, she acted and asked who is 

calling and her husband is not home. Those persons pushed the door and breaking 

bolt of the door entered into her house and those 6 persons wanted her husband 

and she identified them. They are Jasmat Ali, Omar Ali, Kalil, Mahruddin, Dadu Sk., 

Toher Ali of village Chok Choka and they armed with dagger, dao and long knife. 

Other person are also present with them. But she did not recognize them. Not 

finding her husband at her home, they broke down the hurricane lamp, left her 

house and ordered her to sleep and Toher Ali said come quickly to the house of 

Ramjan and they are to finish(kill) Ramjan and this fellow( Ajit) saved. Thereafter all 

the person went to the house of Ramjan Ali. Though she closed the door but she 

peep through the bera. Later on she came opening the door and seen those 

persons entering into the house of Ramjan Ali, knocked door of Ramjan Ali and 

asked him to open the door saying police came. After some time she heard hue and 

cry in the house of Ramjan. Hearing hue and cry in the house of Ramjan 

neighboring people rushed to the house of Ramjan and those person (Omar Ali and 

others) ran towards the north side of the house of Ramjan Ali and seeing other 

person coming to the house of Ramjan she also went to the house of Ramjan and 

found dead body of Ramjan lying in his courtyard. Several people came to the place 
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of occurrence and whole villager came to know that accused came in boat“. In 

cross by defence she stated deceased Ramjan Ali is her biwai. House of Ramjan is 

½ km away from her house and their area is hilly area and there is a dense forest 

area. She stated brother of Ramjan Ali namely Abdul Mozid, Nijam, Bahes, Babur Ali 

also murdered. She stated deceased Ramjan Ali and his other deceased brother with 

Akkabar and deceased Ramjan son‟s Juran and Tahajuddin are involved in the 

murder of Ali Akbar and Anowar. Deceased Ramjan and his brothers were involved 

in commission of dacoity in a national highway during night by placing boat. She 

stated one Samaj Kalyan committee formed by the villager of Dheerghat, Borghola 

and Chok choka and other nearby village to prevent the menace of dacoity that took 

place in the national highway and accused persons were the members of said Samaj 

Kalyan committee. President of Samaj Kalyan Committee is accused Jasmat and he 

is the secretary of Dheerghat Madrasa ME school. She stated she got the news of 

death of Ramjan in the morning. Ramjan‟s house is not visible from her house. She 

stated police did not record her statement and not visited to her house and police 

did not call her to police station to record her statement 

18. PW-8 Sadhan Chandra Biswas is I.O of the case. He deposed on 13-05-2000 

he was working as i/c O/C Chapar PS.  On that day he received ejahar from one 

Akkabar Ali and after receiving ejahar he had registered Chapar PS case no. 

54/2000 u/s 147/148/149/448/302 I.P.C. and took up the charge of investigation 

himself. After taking charge of the investigation he had recorded statement of 

informant, thereafter went to place of occurrence along with informant. At the place 

of occurrence he find the dead body lying on the courtyard of the informant‟s 

compound, did the inquest on the dead body in presence of witness Abdul Awal, 

Akkabar Ali (informant) Tahaj Ali, Harej Ali and Surhab Ali, drawn sketch map of the 

place of occurrence, recorded the statement of witnesses. Thereafter dead body 

was sent to Dhubri Civil Hospital for post mortem. He deposed during investigation 

he had produced witnesses Dolymon Bewa, Najira Begum and Tahajuddin before 

the Magistrate to record their statement u/s 164 Cr.P.C, arrested Jasmat Ali, Abul 

Sk., Moydan Ali, Munshi Sk., Khalil Sk. and Jasimuddin, collected the post mortem 

report of deceased, made prayer before the Ld. C.J.M, Dhubri to keep the accused 

Rahijuddin Sk. who was admitted at Dhubri Civil Hospital under police guard, 

thereafter  accused Rahijuddin Sk. was formally arrested by his successor IO Babul 

Nath, then O/C Chapar PS and he was produced before the court. He deposed after 

his transfer, he handed over C.D to SI Babul Nath then O/C and he arrested 

Rahijuddin Sk. and his subsequent IOs  arrested rest of the accused and in this case 
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SI Sishir Bhatta submitted chargesheet vide Ext-7. He further deposed witness 

Najira Bibi stated before him that  Last night( on the day of incident) her husband 

was not present at their house and he went to Chok Choka village and she was 

present alone with her children and while she was sleeping with her children 

someone called her husband  when they called for 3 /4 times and pushed the door, 

she acted and asked who is calling and her husband is not home. Those persons 

pushed the door and breaking bolt of the door entered into her house and those 6 

persons wanted her husband and she identified them. They are Jasmat Ali, Omar 

Ali, Khalil, Maharuddin, Dadu Sk., Toher Ali of village Chok choka and they armed 

with dagger, dao and long knife .Other person are also present with them. But she 

did not recognize them. Not finding her husband at her home , they broke down the 

hurricane lamp , left her house and ordered her to sleep and Toher Ali said come 

quickly to the house of Ramjan and they are to finish(kill) Ramjan and this fellow( 

Ajit) saved. Thereafter all the person went to the house of Ramjan Ali. Though she 

closed the door but eye picked through the bera. Later on she came opening the 

door and seen those persons entering into the house of Ramjan Ali and knocked 

door of Ramjan Ali and asked him to open the door saying police came. After some 

time she heard hue and cry in the house of Ramjan. Hearing hue and cry in the 

house of Ramjan neighboring people rushed to the house of Ramjan and those 

person (Omar Ali and others) ran towards the north side of the house of Ramjan Ali 

and seeing other person coming to the house of Ramjan she also went to the house 

of Ramjan and found dead body of Ramjan lying in his courtyard.” He deposed 

witness Dolymon Bewa stated before him that “Accused Rohij inflicted blow on the 

person of her husband by sword and Jasmot Ali inflicted blow on the abdomen of 

her husband with falla and remaining accused person inflicted on the person of her 

husband by lathi and dagger.” In cross he stated as per C.D. except witness Najira 

other witnesses did not state before him that accused persons are entered into the 

house of Ekabbar or Akbar. He stated he did not seized broken Hurricane and 

Chimni from the house of Najira, W/o. Azid Ali. He did not collected blood stain 

earth where deceased was found lying. He did not pay attention at the time of 

investigation whether the village was electrified during the time of incident or not. 

He stated entire Borghola area is a hillock area. He did not counted no. of rooms 

and no. of houses present at the place of occurrence. He did not make any seizure 

in connection with this case and site map is not present with case diary. He stated 

in the ejahar and witnesses made statement before him that accused persons 

coming into their house wearing police uniform dress.  He did not found Police 
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uniform in the possession of arrested accused by him. He stated case diary does not 

disclose whether night was Amabasya or Purnima night (full moon or dark night). 

He did not make any prayer before the Magistrate for conducting TIP of the 

arrested accused.  He stated C.D. does not reveal that deceased Ramjan Ali is 

dreaded dacoit and committed dacoity in the National Highway. He stated witness 

Juran Ali not made statement before police that he returned home at 12:00 

midnight. Witness Juran Ali made statement before police that out of fear he could 

not come out from the house. He denied accused person whom he had arrested in 

connection with this case were not involved in this case and he has manufactured 

the ejahar of this case. 

DISCUSSION, DECISION & REASON THERE OF:- 

19.  This prosecution case set on motion based on the ejahar dated 13-05-2000 

vide Ext-4 filed before O/C Chapar PS by PW-3 Akkabar Ali on 13-05-2000.  It has 

been alleged in the ejahar that on 12-05-00 at about 01.00 am (night hour) accused 

persons Taher Ali, Jasmat Ali, Abul Sk, Moidan Ali, Munshi Sk, Jahir Ali, Kujrat Ali, 

Khalil Sk, Dagu Sk, Hanif Ali, Amar Ali, Mohar Ali, Jomer Ali  and Sumer Ali criminally 

trespassed into the house of Ramjan Ali, called Ramjan and when Ramjan came out 

from his house, accused persons after gheraoing him, gave fist blow and attacked 

with lathi and when Ramjan Ali fell down on the earth, accused Taher Ali( since 

deceased) instructed others to finish Ramjan‟s life and thereafter Ramjan was given 

dao blow and when family members of Ramjan made hue and cry, neighbouring 

people arrived at the place of occurrence, accused persons run away from the place 

of occurrence  immediately leaving dead body at the place of occurrence .  

20. Defence plea is that deceased Ramjan Ali, informant Akkabar and his son 

Juran Ali, Tahajuddin Sk. and other family members are involved in dacoity, 

extortion, robbery case and are accused in the Anowar and Akbar murder case. And 

accused persons prevented Ramjan Ali and their family members in committing the 

said offences in their area and therefore this case has been lodged against the 

accused persons falsely implicating them in Ramjan murder. 

21. Prosecution based the case on testimonies of PW-3, PW-4 and PW5 and 

claimed that PW-4 and PW-5 are eye witness to the incident.  It is submission of ld. 

defence counsel that there is difference in the medical and ocular evidence and PW-

4 and PW-5 are not eye witness to the incident. 

22. It is the argument of ld. defence counsel that PW4 and PW-5 stated two 

accused gave blow on the left chest and abdomen of deceased Ramjan but PW-1 

Dr.  N. A Ahmed contradicts their evidence. Now let met look into medical evidence. 
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PW-1 is MO and Ext-1 PM report of deceased Ramjan Ali. As per Ext-1 PM report, on 

14-05-2000 Dr. N. A. Ahmed conducted post mortem examination on the dead body 

of Ramjan Ali  and during examination found i. one deep cut injuries over left chest 

extending from left supra clevicular region extending to 2nd costal margin size- 8” X 

2” peritoneal cavity ii. One penetrating injury 2” X 1” over right upper abdomen 

prolapsed loops of intestine iii. Another penetrating injuries left loin posterior 

communicated with the injury no. 2 and during examination internal organs of the 

dead body were found pale also there was fracture over left 1st and 2nd ribs. There 

was haemo thorax in left chest.  There was cut injury on upper lobe of left lung, 

there was also haemo peritoneum and multiple intestinal contents and according to 

doctor's opinion deceased Ramjan died due to shock and haemorrhage as well as 

multiple cut injuries over left chest and abdomen sustained by the deceased.  

23. That injured sustained injury on his left side of the body i.e on left chest is 

present and there is injury on his abdomen and on right upper abdomen. PW-4 

stated accused Jasmat Ali assaulted his father with sharp dao on his father‟s 

shoulder and chest. He did not specifically stated left or right and medical report 

shown that deceased sustained injury on his chest.  

24. On scrutiny of the statement of PW-4 and PW-5 it is seen that the word left 

is not used by PW-4 and PW-5. They stated deceased sustained injury on shoulder, 

chest and other part of the body and injury sustained on chest and abdomen of 

deceased is clearly appear from the ocular as well as autopsy report. As per autopsy 

report, deceased was died due to the multiple cut injuries sustained by him over left 

chest and abdomen. It is the evidence of the MO that person after sustaining 

aforesaid injury can survive for few hour. That means person sustaining the above 

injury will die and in the case in hand the injury caused to deceased is with intent 

and knowledge that if such injury would cause to him he will die and for that reason 

aforesaid injury were caused on the person of Ramjan and this isa case falling 

under the definition of section 300 I.P.C and this is a case of culpable homicide 

amounting to murder. Prosecution alleged the injuries were caused by accused 

persons facing trial. Now let me scrutinized the evidence on record whether injuries 

sustained by deceased Ramjan Ali and found by PW-1 M.O of the case during post 

mortem of the dead body of deceased were caused by accused persons or not and 

whether accused persons are guilty of committing murder of deceased Ramjan and 

prosecution able to establish the charge of section 302 I.P.C against the accused 

persons or not. Now, let me appreciate the evidence on record to arrive at just 

decision of the case. 
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25. PW-2 is the wife of deceased. At the time of adducing her evidence she 

stated she don‟t know accused persons. Her evidence is that on the night of incident 

some person came to their house, called her husband, at that time she was 

sleeping, her husband woke up from sleep, thereafter she heard cry of her son and 

then she awaken and found her husband was lying on the ground. She did not state 

in her chief that she witnessed the incident, accused persons facing trial were 

caused injury on her husband. She only stated some persons came to her house 

and called her husband. This witness is declared hostile by the prosecution. At the 

time of cross examination by the prosecution, she stated she made statement 

before police that yesterday night at about 12.00 am her son Sahaj Uddin told his 

father that police called him and when both of them open the door, two persons 

wearing police uniform dragged her husband to the courtyard of their house and 

stated in the mean-time  the persons belonged to village Chockchoka Jasmat Ali, 

Moidan Ali, Munchi Sk, Abul Hussain, Khalil Sk and Monjit Sk and another Rohij of 

Kherdubi village came and started to assault her husband. She denied making 

statement before police that accused Rohij inflicted blow and Jasmat inflicted with 

fala and remaining accused inflicted blow on the person of her husband. Her cross 

by defence pointed deceased has another wife namely Mamataz and deceased was 

sleeping in another room with his another wife and PW-2 was sleeping with her kids 

in another room and they have separate house.  She again stated incident night 

was dark night and she did not see the incident. Before declaring PW-2 as hostile 

witness, she stated two persons called her husband and when her husband came 

out from home, her husband was beaten by those two person. She did not disclose 

the identity and name of those two persons and name of other who had beaten her 

husband to death. At the time of cross examination by prosecution she once stated 

she made statement before police that Jasmat Ali, Moidan Ali, Munchi Sk, Abul 

Hussain, Khalil Sk and Monjit Sk and another Rohij of Kherdubi village came and 

started to assault her husband but she did not specifically stated who had assaulted 

with what weapons and in the same breadth she stated she did not made statement 

Rohij, Jasmat and other inflicted injury on her husband. Her cross pointed the 

incident night was dark and she did not state that she identified the accused. This 

witness before the court on oath resile from earlier statement and before police she 

stated her son Sahajuddin called her husband and her husband opened the door. 

But said Sahajuddin was not examined by the prosecution to unfurl the truthiness of 

PW-2‟s statement. Therefore, the statement of PW-2 made before the court is not 

relevant in the case in hand on two count, first the statement of witness recorded 
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u/s 161 Cr.P.C has evidentiary value and it can be used only for the purpose of 

contradicting or corroborating the statement of the witness and it is not a legal 

piece of evidence and second point is that Pw-2 resile from her earlier statement, 

she did not corroborated her earlier statement so thus her statement has no 

evidentiary value and her piece of statement is not relevant in the case in hand.  

26. PW-3 is informant of the case. He is not an eye witness to the incident. His 

evidence pointed he reached place of occurrence on getting information from one 

Atar Ali of his village and when he reached place of occurrence i.e at the house of 

his brother Ramjan Ali, he found dead body of Ramjan with huge long cut mark of 

sharp weapon on the body of his brother and this injury is found on the shoulder of 

his brother and there were other injury found on the body of his deceased brother. 

PW-3 stated that family member of his brother were crying when he reached house 

of deceased Ramjan and son of deceased Ramjan told him that accused persons 

Jasmat, Dagu Sk, Khalil Sk, Jamir Ali and many others had killed the deceased. His 

cross pointed the house of Atar Ali the person who had informed him is present less 

than ½ km away from his house and Atar Ali came to his house alone to inform 

about the incident. He stated at the time of incident Atar Ali came to the house of 

Ramjan Ali. From the cross examination of PW-3 it is appearing that Atar Ali came 

to the house of Ramjan Ali and if this so he must have seen the incident and 

therefore, said Atar Ali is the vital witness of this case and he is  the best person to 

unfurl the incident but this witness is not examined by the IO. In-chief of PW-3 

pointed family member of deceased Ramjan did not disclose the name of all the 

accused person facing the trial. Cross examination of PW-3 pointed there was no 

electricity at the house of Ramjan. PW-2 the wife of deceased stated that incident 

night was dark. PW-3 did not disclosed how family member of the deceased 

identified the accused person on the dark night. Pw-4 and Pw-5 are sons of 

deceased Ramjan. PW-5 deposed he did not disclosed incident to any one either on 

the day of incident or on the next day of incident. PW-4 deposed he did not see 

informant coming to their house on the date of incident. PW-2, wife of deceased not 

made any statement about the disclosure of incident to PW-3. Thus Pw-3 heard 

incident from the family member of the deceased not coming out from the 

testimonies of the family member of the deceased. Pw-3 is admittedly not an eye 

witness to the incident. If Pw-2, PW-4 and Pw-5 did not disclosed him the incident 

who else had disclosed him the incident is not stated by Pw-3 and his evidence 

appeared to be hearsay evidence.  
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27. PW-4 stated incident night was moon light night. Cross examination of PW-5 

pointed the assailant were came to their house wearing police dress and wearing 

cap on head and mask on their faces. He further stated there was no lamp light was 

present at the place of occurrence. Cross of Pw-4 pointed once he stated he was 

inside the house when incident was took place and on the same breadth he 

deposed he was not present when incident was took place and he was at Dhirbeel. 

Thus presence of PW-4 at the place of incident is make doubtful by his contradictory 

statement. 

28. PW-6 evidence pointed some unknown person focused torch light at his face 

and this means he did not identify those person. Pw-6 did not took the name of 

accused persons. PW-7 is declared hostile. In cross PW-5 stated he did not see how 

accused left the place of occurrence. Except PW-4 the testimonies of other PWs i.e 

from the testimonies of PW-2, PW-5 it is seen that night was dark at the time of 

incident and there was no electricity in the house of deceased Ramjan and no light 

was lighted. Testimonies of PW-5 pointed that assailants were came to their house 

with their faces covered, cape on their head and their house is surrounded with 

trees which is stated by Pw-4 in his cross too, PW-5 called his father not the 

assailant (accused person) and under such circumstances when there was no light 

present at the place of occurrence and it was at about 12.00 – 01.00 am the time 

when night was dark, trees present, are is hilly area, no source of light, accused not 

call deceased and in such situation the identification of the assailants on dark night 

without any source of light caste doubt. The cross examination of PW-4 is that he 

was not present with Pw-5 and was not present at home at the time of incident and 

the area is hilly area and tress present in their compound. Pw- 6 and PW-7 does not 

corroborated the prosecution case and their evidence is not relevant in the case in 

hand. 

29.  Again coming to the testimony of PW-4 and PW-5, it is seen that both are 

son of deceased Ramjan Ali and they claimed they are living in one and same 

compound. PW-4 deposed on the night of incident he return home at 12 O‟ Clock 

night from fishing and then go to sleep. After 1 hour some people came calling his 

father. He contradict his statement in cross by stating that he was not present at 

home. He deposed he was at Dhirghat beel and he cannot say how far he was 

present from the place of occurrence. Thus his evidence shown he does not remain 

stand on one version and his testimony is to be self-contradictory. 

30.   PW-5 stated incident was took place at about 12 am. On the day of 

incident PW-5 was sleeping in the veranda of their house and 2 accused persons 
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wearing police dresses came to their house and asked him to call his father and 

accordingly he called his father. Here pausing for a while, it gives two pictures. Both 

PW-4 and PW-5 claimed that they are present at the place of occurrence that is at 

their house and witness the incident. If this is so, then statement of one Pw that is 

either statement of PW-4 that some person calling his father is either true or if 

statement of PW-4 is true then statement of PW-5 that two accused person asked 

him to call his father and he called his father as per direction of the said two 

accused is not true. The two statements cannot go in same way. PW-5 in cross 

deposed night was dark, all the person covering their face with mask, cap on their 

head came to their compound wearing police dress. PW-5 did not stated the name 

of those two person who had instructed him to call his father. He stated two 

accused person asked him to call his father and when he call his father and his 

father came out all accused person assaulted his father. When night was dark and 

area is hilly, trees present in the compound no source of light and said two person 

came covering their face with mask and wearing cap and are on police uniform and 

he identified two accused persons who asked him to call his father under such 

situation is doubtful and same does not inspire confidence. PW-5 at the time of 

incident did not disclose the name of those two accused persons who asked him to 

call his father. His evidence is not that he identified those two person on their voice, 

gait and therefore, it is hard to belief that two of the accused persons amongst the 

accused person after entering into Ramjan‟s compound asked PW-5 to call his father 

who was sleeping inside the room. PW-4 said some persons are calling his father. 

He did not state he recognized their voice and he even not utter who are those 

person who were calling his father.  

31. PW-4 claim he was present at his home when incident was took place and 

he returned home at 12 O‟ clock. If this statement is taken together with the 

statement of PW-5 on the point of time of incident, then it is noticed, according to 

PW-5 incident was took place at 12 O‟ Clock and at this time PW-4 reached home. If 

PW-4 reached home at 12 O‟ Clock, then he would have noticed any of the accused 

person near their compound, on road or he would have got some hint of suspicious 

atmosphere in the compound and near the compound. But his piece of statement 

does not bring any such facts. If PW-5 was sleeping on the verandah of the house, 

he would have notice PW-4 coming to home. PW-4 not stated PW-5 was sleeping on 

the verandah of the house when he came home. PW-5 stated he did not see Juran 

when incident was took place. If incident was took place at 01 am and if this is 

match with the statement of PW-5, that first two accused person wearing police 
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dresses, face covered with mask wearing cap asked him to called his father and he 

called his father and his father came out, said two accused pushed his father, his 

father fell down then other accused person who were present nearby attacked his 

father but PW-4 who entered into his house at 12 O‟ clock  midnight , did not 

noticed any of the person near the house and he is totally silent on this point. PW-4 

returned home from fishing. So, it is not possible to straight way go to bed and falls 

into deep sleep soon fall on bed to sleep.  PW-3, the informant of the case deposed 

at 12 O‟ clock he was informed by Atar Ali about the incident and Atar Ali came to 

the house of Ramjan Ali. PW-4 even not stated he noticed Atar Ali while coming 

home at 12 O‟ clock. PW-3 not stated Atar Ali disclosed name of accused person. 

According to PW-3, this Atar Ali witness the incident and informed him about the 

incident, but said Atar Ali did not disclosed name of accused persons to PW-3 and 

PW-3 came to know name of the assailants form the family member of deceased. 

But PW-3 not disclosed the name of particular family members or all family 

members of deceased who had disclose actual name before him. PW-5 deposed he 

is not confirmed if Juran was at home or not. Thus if PW-4 and PW-5 both came out 

and noticed incident then it is very common that each one of them noticed each 

other. Thus, the presence of PW-4 and PW-5 at the place of occurrence at the time 

of incident does not inspire confidence. The identification of the accused persons by 

the PW-5 on dark night where no source of light is present pale his claim of 

identification.  

32. PW-5 at the time of making statement before Ld. Magistrate u/s 164 Cr.P.C 

stated accused Jasmat attacked his father with a fala on his shoulder. Fala is not a 

sharp cutting weapon. According to autopsy report, deceased sustained i. one deep 

cut injuries over left chest extending from left supra Clevicular region extending to 

2nd costal margin size- 8” X 2” peritoneal cavity; ii. one penetrating injury 2” X 1” 

over right upper abdomen prolapsed loops of intestine  and another penetrating 

injuries left loin posterior communicated with the injury no. ii. Ext-3 is statement of 

PW-5 recorded u/s 164 Cr.P.C. At the time of adducing evidence he stated accused 

Jasmat attacked his father with dao which is sharp cutting weapon.  

33. PW-4 version is that it was accused Jasmat and Moidan who caused injury 

on his father‟s shoulder chest and abdomen and both gave dao blow and other 

accused persons surrounded his father. This witness in cross stated he was not 

present at home and was at Dhirghat when incident was took place. His further 

cross pointed there was no electrification in their village at the time of incident and 

no light present at his house when incident was took place. His cross again pointed 
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those person came in police dress not called his father and he was not with PW-5 

Tahajuddin and no one called him from Dhirghat when he went to fishing. He 

deposed in cross he did not made statement before police about Moidan attacking 

his father and whatever statement he made, he made before the court. Thus cross 

examination of PW-4 shaken his entire in chief and put question mark about his 

presence at the place of occurrence at the time of incident and that he witness the 

incident. The testimony of PW-4 being shaken and demolish by defence during 

cross is not believable beyond all reasonable doubt and therefore same is not acted 

upon.  

34. PW-5 before the Ld. Magistrate stated Jasmat attacked his father with a fala 

not by a dao.  He stated it was Jasmat and Moidan attacked his father and inflicted 

an injury on his father. In cross he admits that before Ld. Magistrate he did not 

made statement that accused Jasmat attacked his father with a dao, he was 

standing nearby the place of occurrence and he did not mention dao before police. 

His further cross pointed he did not see how accused left from the place of 

occurrence and he did not disclose incident to anyone on the night of incident or on 

next date. The careful reading of entire statement of PW-4 goes to show that he 

self-contradict his own statement. If he was present at place of occurrence and 

seen the entire incident then he must have knowledge about the presence of other 

family member at the place of occurrence because incident was took place in their 

compound and if this is so he must have seen how accused left the place of 

occurrence. His cross further pointed he did not mention weapon „dao‟ in his earlier 

statement. His statement again pointed he did not disclosed incident to anyone. 

That means he did not stated incident to PW-3, the informant of the case. PW-4 

stated he did not see informant at his house on the date of incident. PW-4 not 

stated he disclosed incident to PW-3. PW-2 did not utter that she had disclosed 

incident to PW-3. She shown total ignorance of the incident and turned hostile. If 

PW-4, PW-5, PW-2 did not disclosed incident to PW-3 that accused person attacked 

deceased Ramjan and killed him  then who had told him  and this is not answered 

by prosecution. PW-4 deposed his brother Moidul and Jahirul are present and they 

are with deceased Ramjan but prosecution did not adduce their evidence. PW-2 

stated she was sleeping inside the house and hearing hue and cry of her son she 

awaken and came out from the room and found her husband lying on the ground. 

She stated some person came to her house and called her husband. She did not 

whisper that those were accused person. Thus, even if it is taken into account that 

PW-4 and PW-5 was present at their house at the time of incident then also their 
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statement is not believable beyond all reasonable doubt on account of the 

contradictory statement made by the PW-2, the wife of the deceased and therefore, 

their piece of evidence does not inspire confidence.  

35. PW-3, PW-4 and PW-5 stated they are made accused in Anowar and Ali 

Akbar murder case and Rohij was murder after this incident. PW-5 stated he was in 

jail in connection with one rape case and one theft case. It is seen from the 

evidence of PW-8, the IO of the case that he did not drawn site map of the place of 

occurrence. No seizure was made from the possession, property of the accused 

person used in commission of the offence. IO did not seize any police uniform from 

the possession and house of the accused persons. The self-contradictory statement 

of the PW-4 make his claim of presence at the place of occurrence doubtful. Neither 

PW-4 nor PW-5 went to the house of PW-3 to inform the incident. IO not recorded 

statement of Atar Ali who according to the PW-3 comes to the house of Ramjan at 

night and witness the incident. PW-5 did not disclose the name of those two 

persons who had instructed him to call his father. It is not the statement of PW-5 

that he identified them on their voice gait. He did not state in his earlier statement 

recorded u/s 164 Cr.P.C that those two persons are present accused persons facing 

trial. He admits in cross that he was not standing nearby the place of occurrence. 

Thus his presence at place of occurrence at the time of incident is not believable 

beyond all reasonable doubt and therefore the evidence of PW-5 cannot be safely 

acted upon and I have not relied upon his evidence.    

36. IO of the case at the time of adducing his evidence stated though he 

mentioned drawing up of site plan of the place of occurrence but case diary does 

not have the site map of the place of occurrence. Ext-7 is the charge sheet. PW-8 

I/O did not enclose the site map of the place of occurrence with charge sheet. He 

only enclosed post mortem report of the deceased with the charge sheet. On 

scrutiny of the case diary, there is no mentioning in the case diary presence of 

blood stain dry or fresh at the place of occurrence. Though blood oozing out from 

the injury of the deceased. Post mortem report pointed deceased sustained several 

injury on his body and according to prosecution, about 14 persons attacked 

deceased at the place of occurrence that is in the court yard of the deceased. So 

there must have been the sign of attack but IO of the case has not mentioned any 

of the fact in the case diary and IO o the case not recorded statement of any of the 

neighboring person to substantiate the statement of other witness of the case who 

were relative of the deceased. The testimony of the PW-4 in cross that he was not 

at place of occurrence and was at Dhirghat at the time of incident and PW-5 
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statement that he was not standing nearby the place of occurrence make their claim 

of presence at the place of occurrence doubtful and therefore their evidence does 

not inspire confidence and is not acceptable beyond all reasonable doubt and is not 

acted upon. 

37. In view of the aforesaid discussion and after evaluation of entire evidence on 

record, I have come to my judicious finding that prosecution failed to bring home 

charge u/s 448/302/34 I.P.C against the accused persons Dagu Mondal Sk., Munshi 

Sk., Jomer Ali, Sumar Ali, Abul Hussain, Kujrat Ali, Moydan Ali, Josmat Ali,  Josim 

Uddin Sk., Omar Ali, Mohiruddin and Hanif Ali beyond all reasonable doubt and they 

entitled benefit of doubt and are acquitted from the charge of section 448/302/34 of 

I.P.C and are set at liberty. 

38. Bail bond of accused persons shall remain stands for next six (6) months u/s 

437(A) Cr.P.C. 

39. Send back the GR case record to the learned committal Court with a copy of 

the judgment.  

40. Given under hand and seal of this Court on this 05th day of April, 2019 at 

Bilasipara, Dist- Dhubri.  

 

 

          (Smti S. Bhuyan) 

                       Addl. Sessions Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Sessions Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

PW-1 Dr. N. A Ahmed (M.O),  

PW-2 Musst. Dolymon Bewa,  

PW-3 Akkabar Ali,  

PW-4 Juran Ali,  

PW-5 Tahazuddin Sk. @ Tahaj Ali,  

PW-6 Delshad Ali,  

PW-7 Najira Bibi and  

PW-8 Sadhan Chandra Biswas (I.O).  

 

PROSECUTION EXHIBIT:- 

Ext-1 Dead body challan,  

Ext-2 PM report,  

Ext-3 Statement of PW-5 recorded u/s 164 Cr.P.C,  

Ext-4 Ejahar,  

Ext-5 Statement of PW-2 recorded u/s 164 Cr.P.C,  

Ext-6 Inquest report and Ext-7 charge sheet 

 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- NIL 

COURT WITNESS :- NIL  

 

 

 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Sessions Judge, Bilasipara 


